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How to claim damages where the contract has been illegally rescinded under Indian Law? 

 

The remedy for suit of damages for a breach of contract need not be one of the terms of contract but becomes available 

under the law in a case of breach of contract without any express stipulation. The whole basis of a suit for damages is that at 

the date of the suit there is no pecuniary liability on the defendant and the plaintiff has come to court in order to establish a 

pecuniary liability. The only right which the aggrieved by the breach of the contract has is the right to sue for damages. No 

pecuniary liability thus arises till the court has determined that the party complaining of the breach is entitled to damages. 

 

Besides the Indian Contract Act, Section21 of the Specific Relief Act, 1963 deals with the power to award compensation in 

certain cases. It states that: 

 

(1) In a suit for a specific performance of a contract, the plaintiff may also claim compensation for its breach, either 

in addition to, or in substitution of, such performance. 

 

(2) If, in any such suit, the court decides that specific performance ought not to be granted, but that there is a 

contract between the parties which has been broken by the defendant, and that the plaintiff is entitled to 

compensation for that breach, it shall award him such compensation accordingly. 

 

(3) If, in any such suit, the court decides that specific performance ought to be granted, but that it is not sufficient to 

satisfy the justice of the case, and that some compensation for breach of the contract should also be made to the 

plaintiff, it shall award him such compensation accordingly. 

 

(4) In determining the amount of any compensation awarded under this section, the court shall be guided by the 

principles specified in section 73 of the Indian Contract Act, 1872. 

 

(5) No compensation shall be awarded under this section unless the plaintiff has claimed such compensation in his 

plaint: 

 

PROVIDED that where the plaintiff has not claimed any such compensation in the plaint, the court shall, at any stage 

of the proceeding, allow him to amend the plaint on such terms as may be just, for including a claim for such 

compensation. 

 

Explanation- The circumstance that the contract has become incapable of specific performance does not preclude 

the court from exercising the jurisdiction conferred by this section  

 

Concept: 

 

Under Section 21, a Suit may be brought – 

 

 For specific performance of the contract; 

 

 For specific performance of the contract AND damages, in substitution of such performance; 

 

 For specific performance WITH AN ALTERNATIVE CLAIM for damages for breach of the contract; 
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 For a decree for specific performance and in addition for a relief, the right to which arises out of a contract, for eg, 

possession of the property which the defendant has contracted to convey. 

 

Thus, Section 21 of the Specific Relief Act, 1963 deals with the jurisdiction of the court to grant compensation as an apt and 

flexible instrument for doing exact justice under diverse and complicated circumstances. 

 

The damages in addition to or in lieu of specific performance can only be granted by the court on the basis that contract is 

alive and subsisting and the Plaintiff is entitled to specific performance, whereas the damages for breach of contract is 

awarded on the basis that the contract is dead. The common law damages for breach of contract and the damages by way of 

specific relief u/s. 21 of the Specific Relief Act, 1963 are totally different in nature and character. In a claim for damages for 

breach of contract, the Plaintiff comes to the court with a case that the contract is no longer subsisting.
1
 

 

The court has a free hand in the matter of the assessment of compensation, but the court is to be guided by the principles 

specified in Section 73 of the Contract Act, 1872. Compensation is given for any loss and damages caused by the breach to 

the promisee, the losses which naturally arose in the usual course of things from such breach, or which the parties knew 

when they made the contract to be likely to result from the breach of it. A person can only be held responsible for such 

consequences, as may be reasonably supposed to be in the contemplation of the parties at the time of making the contract.
2
 

 

Precedents: 

 

In case of illegal rescission of a contract, the damages can be claimed in the manner as provided by the following precedents: 

 

 In Andhra Pradesh Mineral Development Corporation Ltd. vs. M/s. Pottem Brothers
3
 

 

The defendant terminated the contract for failure on part of the plaintiff to pay minimum consideration. It was held 

that in case of illegal termination of the contract by the defendant Corporation, the only consequence would be to 

put the plaintiff back in the same position they were in before the contract was terminated. Hence, the plaintiff was 

awarded compensation for loss of profits and was refunded the security deposit. 

 

It was further held that the notice of termination amounts to a repudiation giving the plaintiff the choice of either 

accepting the repudiation and terminating the contract or to ignore the repudiation. The plaintiff was justified in 

accepting the repudiation, and in filing a suit for damages. 

 

 In State of Karnataka vs. Shree Rameshwara Rice Mills
4
 

 

                                                           
1AIR 1983 Cal 6 at 9. 
2Hadley versus Baxendale (1854) 9 Ex 341. 
32016 SCC OnLineHyd 21 
4AIR 1987 SC 1359 
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The letter, terminating the contract, was issued in the exercise of a contractual power. As the plaintiff was not 

claiming any right of a legal character, they were not disentitled from claiming damages merely because they did 

not seek a declaration that termination of the contract was illegal. 

 

 A.T. Brij Paul Singh & Brothers vs. State of Gujarat
5
 

 

While interpreting the provisions of Section 73 of the Indian Contract Act, 1872, the Supreme Court held that where 

the party entrusting the work commits breach of contract by improperly rescinding the contract, the contractor is 

entitled to claim damages for loss of profit which he expected to earn by undertaking the works/contract. Speaking 

on measure to evaluate the amount of damages, it was observed: 

 

"What would be the measure of profit would depend upon facts and circumstances of each case. But that 

there shall be a reasonable expectation of profit is implicit in a works contract and its loss has to be 

compensated by way of damages if the other party to the contract is guilty of breach of contract cannot be 

gain said……....." 

 

 In Dwarka Das vs. State of Madhya Pradesh and Anr.
6
 

 

It was observed that “...it follo s, therefore, as and hen the rea h of ontra t is held to ha e een pro ed eing 

contrary to law and terms of the agreement, the erring party is legally bound to compensate the other party to the 

agreement.  Thus, the decisio  of the Madhya Pradesh Court as o erruled a d the clai  of the appella t for Rs. 

20,000/- on account of damages as expected profit out of the contract which was found to have been illegally 

rescinded was allowed. 

 

 In G. Ramachandra Reddy & Co. vs. Union of India
7
 

 

It was held that "The question as to whether damages were payable for illegal termination of contract cannot be a 

subject matter of contract". Further it was observed that such question has its genesis in Section 73of the Contract 

Act. 

 

 In Rajasthan Breweries Limited vs. Stroh Brewery Company
8
 

 

The Delhi High Court after following the judgment of the Supreme Court in the case of Indian Oil Corporation 

Limited vs. Amritsar Gas Service, held that if ultimately it is found that the termination was bad in law or contrary to 

the terms of the agreement between the parties, the remedy of the party would be to seek compensation for 

wrongful termination but not a claim for specific performance of the agreements. 

                                                           
5AIR 1984 SC 1703 
6[1999] 1 SCR 524 
7(2009) 6 SCC 414 
8AIR 2000 DEL 450 

http://mcolegals.in/
https://indiankanoon.org/doc/59764850/
https://indiankanoon.org/doc/339747/
https://indiankanoon.org/doc/936196/
https://indiankanoon.org/doc/962291/
https://indiankanoon.org/doc/339747/

